RIVERKEEPER, .

- July 10,2008 *

B Lehlgh Cement Company Corporate Ofﬁce
7660 Imperial Way s
Allentown, .PA 18195

~ ¢/o C T Corporation System -
" 111 Eighth Avenue
New York, NY-10011 -

RE:* Notice of Intent to Sue Lehlgl_l Cement Company for Clean Water Act and Resource -
‘ - Conservation and Recovery Act Violations at its Facility at 120 Alpha Road in Catskill, NY.

vDear Sirs & Madams

This letter constitutes R1verkeeper S NOTICE OF INTENT TO SUE Lehlgh Cement Company
(“LCC”), as owner.and operator of the facility located at or'about 120 Alpha Road, Catskill, NY, -
for violations of the federal Clean Water Act (“CWA”) 33 U.S.C. § 1251 et seq, and the federal
Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6972 et seq. Specifically, this

* letter gives notice of our intent to seek redress for the illegal discharge of landfill leachate from -
LCC’s Catskill/Alsen cement facﬂlty, located at 120 Alpha Road, Catsklll NY, into the Hudson
Rlver and surroundlng wetlands.

Riverkeeper protects and safeguards the ecological integrity of the Hudson River, its tributaries,
. and thé New York City watershed. 'On behalf of Riverkeeper’s members, we routinely patrol the
_region’s waters and, when necessary, file citizen suits under the CWA, RCRA and other
4 approprlate statutes to prevent and remediate pollutron problems. Many of our meémbers and
- constituents live near Catsklll and recreate in that reglon of the Hudson River.

LCC Is D1schar91ng Landﬁll Leachate into the Hudson Rlver and Surroundmg Wetlands

According to documents collected from the New York State Department of Env1ronmenta1 -
Conservation (“DEC”) and the United States Environmental Protection Agency (“EPA”), LCC’s ’

* Catskill, NY facility is comprised of two contiguous properties—Lehigh-Cementon and Lehigh-
Alsen directly to the north. The Cementon property contains LCC’s current operations while the
Alsen property contains the Alsen cement plant, which is no longer in operation, and the Alsen
Dust Disposal facility (“landfill”), which underwent a phased closure between 1987 and 1997,
and contains approximately 1.4 million cubic yards of cement kiln dust (“‘CKD”). * '
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Riverkeeper has obtained ev1dencecons1st1ng of water duahty samples and aerial and on-ground
photographs of the Lehigh-Alsen property which document leachate from the closed Alsen
landfill discharging into adjacent wetlands and the Hudson River. These un-perrmtted

o dlscharges violate the CWA, RCRA and New York state sol1d waste disposal regulat1ons

- The un-permitted d1scharges R1verkeeper has documented are located east-of the Alsen landﬁll
and south of Duck Cove. Leachate collects in a channel of rlprap stone which enc1rcles the

. landfill and is discharged from two discreet riprap spillways. into two separate ponds whose

water is golden-bronze in color. ‘These ponds are located within a marshy wetland area and -

_appear to be hydrologically connected to each other. - Aerial photography shows a third pond

‘with golden-bronze colored water located east of the two wetland ponds. . Leachate-laden water -
in the wetland ponds cascades over earthen dams which form the ponds’ edges. This water then
flows into the surrounding wetlands which consist of a large muddy/submerged area full of -

- Phragmites'and other wetland grasses. The wetland is connected to the Hudson Rrver at Duck

Cove. (seé exh1b1t A)

, 'On the followmg dates, Rlverkeeper observed d1scharges of pollutants from the Alsen landﬁll )
. November 27, 2006; November 28, 2007; April 24, 2008; May 14, 2008; and June 21, 2008. In
- addition, Catskill, NY, where the LCC facility is located receives on average 40 inches of
ra1nfall .and 45 inches of snowfall, per year." This precipitation occurs over-an average of 88
| days “Upon informatjon and bel1ef every time there is precipitation, additional leachate is
‘ygenerated by the Alsen landfill, much of which i is dlscharged through the rlprap sp111ways into
the Wetland ponds and the Husdon: R1ver ‘

v

- -LCC is Violating the Federal Clean‘ Water Act.

' Pursuant to sectlons 505(a) and (b) of the CWA 33 U.S.C. sections l365(a) and (b) Rlverkeeper‘
. intends to sue LCC for violating, and continuing to violate, effluent standards and limitations as
" deﬁned under section 505(f) of the CWA, 33 U.S.C. § 1365(%), by discharging pollutants into
" waters of the’ Unlted States W1thout a perrnlt requ1red by CWA section 301(a), 33 U S C. §
S 131 1(a)

- The CWA proh1b1ts the d1scharge of pollutants from a point source to the Waters of the Un1ted
~ States except when pursuant to and in compliance with a permlt See 33 U.S.C. § 131 1(a); 33.

~ U.S.C. § 1342. The Act defines “pollutant” to include chemical wastes, biological materials,

~ rock, sand, ‘and industrial waste d1sc'harged into water. 33 U.S.C. § 1362(6). Leachate from the
Alsen landfill qualifies as a pollutant because it contains cement kiln dust runoff turbidity;
settleable solids, suspended SOlldS and’ 1sh1ghly alkaline. . ‘

.

! See, Sperlmg s Best Places http: JIWWw. bestplaces net/mty/CatskLll-New York.aspx#6
2 The State of New York was delegated authority, by the Environmental Protection Agency to admmlster the
National Pollution D1scharge Elimination System (“NPDES”) permit program pursuant to 33 U.S.C. section
© . 1342(b). The State Pollut1on Discharge Elimination System (“SPDES”) permit program is the functional equ1va1ent
: of NPDES. :
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! ~R1verkeeper has documented elevated pH levels in the landﬁll leachate golden-bronze colored o
“ponds, and wetlands adjacent to Duck Cove and the Hudson River. Riverkeeper obtained water
quality samples which revealed a pH of 12.33 in the leachate flowing from the landfill, 11.54 in
the water of the southernmost wetland pond, 9. 81 at the northernmost pond- closest to Duck '
Cove, and 9.67 in the tidal wetlands. adjacent to Duck Cove. This contrasts with a pH reading of
7.76 taken in the Hudson River near the Catskill facility, and 7.53 for a sample of Town of
Catskill dr1nk1ng water. In addition to the high alkalinity and other pollutants documented by
Riverkeeper, cement kiln dust is known to contain metals including antimony, arsenic, barlum
lead chromlum and mercury, ‘all of which are also pollutants under the CWA 3

“Pomt source 7is deﬁned by the CWA as’ any drscernable conﬁned and d1screte conveyance,
‘ 1nclud1ng but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure...

- from which pollutants are or may be discharged.” 33 U.S. C.§ 1362(14) The leachate

E dlscharged from the Alsen landfill collects in the riprap channel which encrrcles the landfill’s
‘base and flows into the spillways, which discharge leachate into the ponds. The landfill, leachate -
collectlon channel and splllways thus clearly ﬁt within the CWA § 1362(14) deﬁm‘uon of “point. -
source.” ,

- "The Un1ted States Supreme Court has defmed the phrase “waters of the Un1ted States” under the
_CWA to include, at its mast basic, all waters ¢ nav1gab1e in fact, or readily susceptible of being
rendered so0.” Rapanos v. United Statés, 547 U.S. 715, 723 (2006). This definition clearly -

includes the Hudson River and Duck Cove. The Supreme Court further elaborated that the

phrase also encompasses ‘more waters than those simply navigable in fact. Specifically, it held

~ that wetlands with a continuous surface connection to bodies that are “waters of the United

States” in their own right are adjacent to such waters and therefore covered under the CWA.

~ Rapanos, 547 U.S. at 742.- LCC’s wetland boasts a continuous surface connection to Duck Cove
- and the Hudson—both ‘fwaters in the1r own rlght—and as such is a “water of the Umted States”
“under the CWA

, Not only does the CWA requ1re that LCC obta1n a perm1t for the. leachate belng d1scharged from
- -the Alsen landfill, New York State law- requires such a permit as well. Pursuant to New York
: state solid waste regulat1ons 6 NYCRR § 360 et seq., “all solid waste facilities” must be -
operated and closed i in'a manner that minimizes leachate” and “prevents migration of leachate
into-surface and groundwater.” 6 NYCRR 360-1. 14(b)(2). Leachate is defined as “any solid
‘waste in the form of a liquid, including any suspended components in the liquid, that results from -
“contact with or passage through solid waste.” 6 NYCRR 360-1.2(b)(98): “Solid waste
- management facility” is defined to include landfills. ‘6 NYCRR 360-1.2(b)(158). Furthermore
~ the discharge of any leachate requlres a SPDES permlt 6 NYCRR 360- l l4(b)(2)

-LCC does not possess a perm1t for this drscharge pursuant to the Clean Water Act. LCC’
_ Catskill facility operates under SPDES permit #NYOOO7242 A diligent search through DEC
- documents, supplemented by conversations with DEC staff, revealed that LCC’s SPDES permit
currently permits the discharge of effluent through one outfall at the facility—outfall #001. Th1$
outfall is perm1tted to discharge non—contact coohng water and matenal storage pile runoft:

3 EPA Techmcal Background Document on Ground Water Controls at CKD Landﬁlls (Draﬁ) (1998),
http //www epa. gov/epaoswer/other/ckd/ckd/ckde102 pdf



Photographs of the leachate dlscharges clearly show that this leachate is ﬂowmg d1rect1y into the
- wetland ponds and is in no way being pumped or otherwise conveyed for discharge through
-~ outfall #001. This outfall is located in the vicinity of LCC’s current operations on the Lehigh-

- Cementon portion of the Catskill property, more than 800 yards from the Alsen landfill. All

- other dlscharges from LCC’s fac111ty are non-perm1tted d1scharges under the CWA and are thus ™
‘1llegal S r A

: 'Upon mformatlon and behef the d1scharges of cement klln dust, turb1d1ty, settleable sohds

' , Lsuspended sol1ds and hlgh alkal1n1ty from the landfill are contmuous and ongomg

LCC Is Vlolatlng the Federal Resource Conservatlon and Recoverv Act.

B Pursuant to 42 U.S.C.§ 6972 of RCRA Rlverkeeper intends to- sue LCC for dlsposmg of sohd
wasteina manne,r that presents an 1mmment and substantial endangerment to health or the

- environment. 42 U.S.C. §6972(a)(l)(B) Liability under RCRA is retroactive, and LCC’s

~ ongoing landfill discharges—regardless of the operational status of'the landfills themselves—are
- illegal and subject to liability under RCRA. 41 U.S.C. § 6972(a)(l)(b) Gwaltney of szthf eld,
: Ltd V. Chesapeake Bay Fdn Inc., 484 U S. 49 (1987)

" LCC’s placement of CKD in the Alsen landfill const1tutes a d1sposal of sol1d waste under RCRA.

- “Disposal” under RCRA is defined to include the “discharge, deposit, injection,, dumplng, o

spilling, leaking; or placing of any solid waste...into or on any land.” 42 U.S.C. §6903(3).

- Couirts have noted that the “broader statutory definition of solid waste applles to citizen suits :
. brought to abate imminent hazard to health or. the environment” as opposed to the more narrow

regulatory deﬁn1t10n of dlsposal Connecticut Coastal Fisherman’s Ass’'n v. Remington Arms,

~ Co,, 989 F.2d. 1305, 1315 (2d. Cir. 1993).. CKD is currently deemed a “spec1al waste” by the -
EPA,* and is subJect to RCRA’s requirements as a “solid waste” because it is-a “discarded
material...resulting from industrial, commerc1al mining and agrlcultural operatlons ” 42 US.C.
§ 6921(b)(3)(A)(111) 42 U.S. C. § 6903(27) ’ ‘

The leachate dlscharges from the Alsen landfill 1ntroduce elevated alkahmty, turbldlty, and )
metallic concentrations into the wetlands and ponds which feed into Duck Cove and the Hudson .

- River. These d1scharges likely cause aquatic biota in the receiving waters to be exposed to a
' substantial risk of harm. ‘As noted above, Riverkeeper has documented. elevated pH levels in the i

landfill leachate, golden-bronze colored ponds, and wetlands adjacent to Duck Cove and the
‘Hudson River. The water quality samples’ obtained by R1verkeeper found apH of 12.33 in the
" landfill leachate, 11.54 in the southernmost wetland pond 9.81 in'the northérnmost pond-closest
to Duck Cove, and 9.67 in the t1da1 wetlands whlch connect to the Hudson River at Duck Cove

:LCC’S hlghly alkahne leachate d1scharges create a serious risk of harm to the adjacent: wetlands
_Duck Cove, and the Hudson River. The EPA’s 1993 Report to Congress on Cement Kiln Dust

- ~ which characterlzed risks assoc1ated W1th CKD leachate d1scharges found that:

\

ngh pH levels in ground water and surface water may result in a var1ety of adverse
( effects 1nclud1ng the moblhzatlon of certain metals and other constltuents that could pose '

* See EPA‘Cement Kiln Dust Waste, http://www.epa. gov/epaoswer/other/ckd/



tox1colog1cal problems human tlssue burns (at pH levels above 12. 5 or more) corrosmn ' '

- in pipes, and objectionable taste in drmkmg Water In addition, high pH levels could
cause a w1de Var1ety of adverse ecolog1ca1 effects

T In addrtlon the EPA’s 1998 Technical Background Document on Ground Water Controlsat

- CKD Landfills (draft) (“CKD Technical Document”) found that storm water runoff that contacts . X

CKD waste piles typically has a pH that exceeds 12.5, which is the federal standard for the
corroswlty ‘characteristic for hazardous wastes. See 40 CFR § 261.22. The CKD Technical
Document also found that ground water releases-and surface water runoff from CKD piles-can
have srgnrﬁcant impacts on aquatic environments. ‘A study referenced in the CKD Technical
Document which was performed by Washington State, involved placing rainbow trout in an

~ aquarium with 1, 000 ppm of CKD for 96 hours. The-test found that “[o]f thé ten nonneutralized
bloassays conducted, four of the tests exceeded the toxicity criteria for dangerous waste.. Two -
_fish bioassay tests had pH values exceeding 10.5 'SU and had 97 percent and 100 percent

~ mortality rates. Four of the tests had pH values equal to 10.5, but the two of these tests that

- failed the tox1c1ty criteria showed mortahty rates of 100 percent. »6

: The leachate dlscharges from LCC’s Alsen landfill clearly present an imminent and substant1al
- endangerment to health and the environment. The Second Circuit has adopted an expansive = .
‘reading of the 42 U. S.C.§ 6972(a)(1)(B) “imminent and substantial endangerment” requirement,
noting that it is “intended to confer upon the courts the authority to grant affirmative equitable -
* relief to the extent necessary to eliminate any risk posed by toxic wastes.” Dague v. City of
Burlington, 935 F.2d. 1343, 1355 (2d. Cir. 1991) (citing United States v. Price, 688. F. 2d. 204,
213-14 (3d. Cir. 1982)), rev’d on other grounds, 505 U.S. 557 (1992). In addltron Congress in
B amending 42 U.S.C. § 6973 to clarlfy the appl1cat1on of RCRA’s Imminent Hazard prov151on
" stated that, “[a]n endangerment means a risk of a harm, not necessanly actual harm, and proof
that the past or present handling, storage, treatment, transportation or disposal of any solid or »
hazardous waste may present an imminent and substantial endangerment is grounds for an action
seeklng equitable 1njunctlve rellef ” S Rep No 284, 98th Cong 1st Sess., at 59 (Oct 28,
1984) .

' ,‘ The: ongoing leachate discharges and resulting' golden-bronze Wetland pond‘sv documented by -
Riverkeeper, show that the wetlands, Duck Cove and the Hudson R1ver are currently put at risk
~and ¢ are likely damaged o S : . o :

| Summg

The observed leachate d1scharges at the LCC facrhty constitute the un-permltted drscharge of
pollutants from a point-source into waters of the United States and are thus illegal under the
- CWA. Furthermore, the dlscharges suggest that LCC has Vlolated New York regulat1ons

Y

% See EPA Report to Congress on Cement Kiln Dust, 6-4 (1993), http //www epa. goV/epaoswer/other/ckd/rtc/chap- ' v'

. 6.pdf.

S EPA Technical. Background Document on Ground Water Controls at €KD Landfills (Draﬂ) (1998),
http://www.epa.gov/epaoswer/other/ckd/ckd/ckdp0102. pdf .

~ "The Second Circuit has held that the “regulatory language referrmg to § 7003 must also apply to § 7002(a)(1)(B)
- because the two provisions are nearly identical.” Connecticut Coastal Fisherman’s Ass’n v. Remington, Arms, Co.,
989 F.2d. 1305, 1315 (2d. Cir. 1993). " S



. ‘ ¢ .
govermng Waste disposal by falllng to minimize solid-waste landﬁll leachate and dlsposmg of -
said leachate without a SPDES permit. Finally, the observed landfill leachate d1scharges are
iltegal under RCRA’s requirement that landfill owners and operators must handle solid waste in
a manner that does not present an imminent and substant1a1 endangerment to health or the
env1ronment 42 U S.C. § 6972(a)(1)(B) '

Rlverkeeper beheves that thls Notlce of Intent to Sue suffi01ent1y states grounds for filing suit.

The discharges referenced above and LCC’s failure to obtain required SPDES permits for the :

illegal discharges constitute ongoing violations of the CWA and RCRA. Each day of un-~

. permitted dlscharge constitutes a series of separate Vlolatlons under applicable regulations, and
- LCC will remain in violation until all discharges cease or they obtain permits therefor. The -

< CWA and 40 C.E.R. § 19.4 authorizes penalties of up to $32,500 per day for each violation-of -
the act over a five year statute of limitations. In addition, RCRA authorlzes penalties of up to

o $32,500 per day for each violation of the act. 42 U.S.C. § 6928(g); 40 C.F.R. § 19.4. Atthe

close of the 60-day CWA mnotice perlod and the 90-day RCRA notice period, we intend to file a

© . citizen suit against LCC as owner and operator of the’ Catskill/Alsen, NY cement facﬂrty for -

violations discussed above. We intend to seek penaltles and 1nJunct1ve rehef as, well as
'attorneys fees and costs for, these violations. - : :

o During the 60- day and 90- day notice periods, we will be willing to discuss effectlve remed1es for

- the violations noted in this letter. - If you wish to pursue a, settlement, we suggest that you initiate

those discussions within ten (10) days of receiving this notice so that a meeting can be arranged

- and negotiations may be completed before the end of the 60-day and 90- day notice periods.
- Please do not hesitate to contact the undersrgned at 914- 478 4501 x247 if you w1sh to further
dlSCIlSS these matters.

7
<

‘Sincerely, -~ - o

'‘Jos}_u‘iaS.'Verleun,Esq.'~ N . o R ,
Staff Attorney/Investigator = = ‘ A ’

cc:

o



Stephen L. Johnson Admlnlstrator o
United States Environmental Protection Agency . ’
1200 Pennsylvanla Ave,NW..

- Ariel Rios Building . ' .

' Suite 3000. . o ,

Washmgton DC 20460 R

Michael B Mukasey,'Attorney General .
* United States Department of Justice - o
950.Pennsylvania Ave, NW - o :

.Washington DC 20530-0001 '

AlanJ. Stemberg, Reglonal Admlmstrator
RegionII - ‘ ‘
* United States Envrronmental Protectlon Agency
9290 Broadway .

‘ New York NY 10007 1866

i - R

)

- Alexander “Pete” Granms Commlsswner : .

New York State Department of Env1ronmental Conservatlon

625 Broadway . Co
'A1bany,NY12233u1011 oo

.Andrew M. Cuomo Attomey General -

New York State Office of the Attorney Genera] L. |

. The Capitol

L Albany, NY 12224- 0341

Gene Kelly, Reglonal Drrector '
‘ Regron 4 -
New York State Department of Env1ronmental Conservatlon

~ 1150 N. Westcott Road

Schenectady, NY 123062014 . .
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