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As the Intervenor for the Town of Saugerties on this matter, I hereby submit this
testimony regarding the NYCDEP’s Draft Environmental Impact Statement (DEIS)
prepared to evaluate the modification of DEP’s Catskill Aqueduct Influent Chamber State
Pollution Discharge Elimination System Permit (Catalum SPDES Permit No. NY
026-4652).

This is in addition to the Testimony of Dr. Harvey Flad, professor emeritus of Vassar
College, “Community Character Analysis: Aesthetic and Visual Impact Assessment,”
submitted on behalf of the Town of Saugerties, that analyzes the degradation of
community character in a cultural landscape examination of the consequences of the
turbid water discharges by NYCDEP.

Introduction. The “turbidity control measures” mentioned in the Project Description of
the DEIS relate specifically to delaying the dredging of the byproduct of the chemical
removal of the turbidity at Kensico Reservoir by aluminum sulfate (alum) and sodium
hydroxide. The use of the Interim Release Protocol to regulate the turbid water flows
from the Ashokan Reservoir is also mentioned, but in neither case are actual mitigation
steps described, nor does the DEIS suggest that they may be necessary.1

Saugerties contends that the delivery of clean water to the customers of New York City
and 12 upstate communities cannot be accomplished without addressing the collateral
environmental damages that occur as a consequence of that delivery process, including
the impacts of turbid water discharges into the Lower Esopus Creek. Otherwise, the DEIS
is deficient and should be rejected. In addition, the avoidance of environmental damages
in the future consequent to the management of the Catskills water system can best be
mitigated by ending all artificial, manmade turbid water discharges into the Lower
Esopus Creek and requiring the permanent contributions of low-level “beneficial”
releases to benefit the local communities, ensure the future health of the Lower Esopus
Creek, prevent major flooding, and protect Lower Esopus Creek property owners from
such flooding.

Thus, the principal demands of this Testimony are:

1. End the discharging of turbid waters from the Ashokan Reservoir into the Lower
Esopus Creek;

2. Require the discharging of low levels of “beneficial” clean water to protect the
natural resources of the Lower Esopus Creek and support the recreational and

1NYSDEC, Combined Notice of Complete Application. . . (December 14, 2020), p. 1; Final Scope for the
Modification of the Catalum SPDES Permit Environmental Impact Statement (March 2017), 5.
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community needs of the downstream communities (Marbletown, Hurley, Ulster,
the City of Kingston, the Town of Saugerties and the Village of Saugerties) and
thereby protect those communities from sudden and catastrophic damages to lives
and properties caused by floods over the Spillway of the Ashokan Reservoir.

Additional recommendations and demands are affirmed and explained in the Testimony
that follows.

https://vimeo.com/563293087

Maurice D. Hinchey Hudson River Valley National Heritage Area. A drone video by
Michael Nelson (above) depicting the flow of the turbid waters over the 32.5 miles from
the Ashokan Release Channel graphically follows the brown waters scar along the
backbone of the Maurice D. Hinchey Hudson River Valley National Heritage Area as the
Lower Esopus Creek follows its course to the Hudson River.2

Part of Michael Nelson’s drone video depicting the flow of turbid waters along the Lower Esopus Creek to the Hudson.

2National Park Service, Maurice D. Hinchey Hudson River Valley National Heritage Area; nps.gov;
hudsonrivervalley.com.
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The Heritage Area celebrates the Mid-Hudson Valley as a nationally significant cultural
and historical resource of the American Revolution as well as the setting for the Hudson
River School of Art the nineteenth century, the first indigenous American art movement.
The Lower Esopus Creek is part of that geography and the setting for significant
historical heritage elements of that celebration. Yet while the NHA encourages “public
stewardship for these resources as well as economic activity at the local and regional
level” in fulfillment of this national identity, the history is defiled in the transformation of
the Lower Esopus Creek into a waste channel for the Ashokan Reservoir’s highly turbid
brown waters.

The reluctance of the New York State Office of Parks, Recreation and Historic
Preservation to comment on the DEIS is an unfortunate consequence of OPRHP’s focus
on buildings and districts, not on the Heritage Area as a whole. The Area is a geographic
district that serves the best interests of America’s heritage interest in all its parts, not just
the built environment. A prime focus of the Area on the Hudson River School of Art
emphasizes that focus; the deterioration of that element of the Area by the turbid water
discharges should have been examined by the principal agency responsible for its
integrity and protection.

Climate change. The normal operations of the Ashokan Reservoir do not adversely
impact the Lower Esopus Creek. Why should it? The DEP makes large of the
opportunities to reduce turbidity built into the design of the East Basin-West Basin
engineering of the Reservoir, as if allowing “drinking water to be delivered to the Catskill
Aqueduct from either basin” settles the turbidity problem, whereas in fact DEP finds the
need to inflict a collateral damage on the communities of the Lower Esopus Creek in
carrying out its responsibilities to its customers. This management myopia ignores DEP’s
higher responsibility to inflict no damages while carrying out its functions, violating the
mission statement of the Department as well as the environmental laws of the State of
New York.

The arrival of the climate change menace has affected this scenario so severely that DEP
must face the consequences of its actions. Hundreds of millions of gallons a day for
months at a time hardly represents a good neighbor policy or even common sense in the
management of a resource of this nature. By codifying this practice as part of this permit
amendment, the Department expects to make permanent the scenario at the very moment
when the frequency of climate-level storms increases. This is morally reprehensible as
well as irresponsible.
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DEP was called out on its climate change shortcoming by the National Academies of
Sciences Engineering and Medicine Panel convened to advise the Department on the
software used to guide the decision-making by the DEP operators:3

“The EIS [the Panel reports] needs to expand the range of hydrologic inputs it uses in
OST and not be limited to historical data through only 2013. Input data should
include all years up to the most recent available, because conditions are changing. In
addition, it is important to add additional input scenarios that consider the potential
impacts of climate change and sensitivity analyses. It is quite possible that the
ranking or selection of an alternative might change under different climate conditions
(e.g., more rain or extended droughts) or under different assumptions simulated in
the sensitivity runs.

“The EIS team should also consider whether the specific goals, weights and writing
of the code within OASIS may introduce implicit bias when evaluating the various
alternatives being considered in the EIS.”

This may be the most cogent contribution of the National Academies Panel to the entire
DEIS discussion. This caution on the range of hydrological inputs is a direct allusion to
climate-level storms that created the need for high amounts of turbid water releases. The
Panel was prescient in anticipating additional storm events and cautioned DEP to take
climate change seriously. The Department has not done that. The first of the known
climate-level events of consequence occurred over 2011-12, and now a second
climate-level event has happened in the midst of this DEIS review, over December 25-26,
2021 (“the Christmas storm”), providing a sobering moment for DEP. DEP’s Ashokan
manager, John Vickers, told the January 2021 Ashokan Release Working Group (ARWG)
that more frequent long-term dumping of turbid waters may be in the Ashokan
Reservoir’s future because of the growing frequency of climate-level storms.4

Major storm events occurred several times in the past, yet the storms of 2011-12 were the
first (as far as we know) that led to the need to void the reservoir of vast amounts of
turbidity, and the first recognition that the contribution of colloidal clay to the rainwater
runoff created a consequence peculiar to the Catskills system. A major contributor to the
turbid water runoff arises in the Schoharie Reservoir, suggesting that a serious alternative
consideration should include limiting or ending the tunnel releases during and subsequent
to climate-level storm events, or even filtering the Schoharie contribution. Ron Irwin,
past chairman of NY Trout Unlimited, has suggested consideration of “the seasonal/cold
weather application of alum at upstream sections” of the Schoharie or Ashokan

4Vickers, Ashokan Release Working Group, January 2021.

3National Academies Panel. . . . Review of the New York City Department of Environmental Protection
Operations Support Tool for Water Supply (2018), App. A: 129.
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reservoirs—along with “modern, innovative engineering approaches to contain and
remove alum deposits” as a potential modifier of the turbid waters flow.

Even though the application of alum has gone on for years, no record of the DEP seeking
out new engineering approaches exists. Their only reaction is to ask for more time by
delaying the end of the alum use.

The enormous amounts of turbid water discharges that followed Tropical Storms Irene
and Sandy enabled NYSDEC to insist on the current environmental impact review. Until
now, the Department has had little to say about any collateral impacts of the turbid water
dumping, even though DEC clearly implied in its earlier messaging that the impacts on
the Lower Esopus were to be considered. DEP requested a modification “to incorporate
measures to control turbidity in water diverted from Ashokan Reservoir” in June of 2012,
and the Interim Release Protocol has not done that in the DEIS it produced. Even
concerning the turbid waters entering the Kensico Reservoir, DEP has only recommended
further delaying of the only recommendation on the table for Kensico—dredging of the
floc waste product that turbidity treatment produces.

The rest of the turbid waters cited in the DEIS Project Description would only be
regulated by “the use of the Ashokan Release Channel in accordance with the September
27, 2013 Interim Ashokan Release Protocol (IRP),” which means a continuation of the
wanton dumping down the Lower Esopus Creek. That stipulation, with DEC’s consent,
was made a part of the October 4, 2013 Order on Consent,5 and now needs to be
rescinded or modified to ensure that the use of the IRP will no longer result in large
amounts of turbid water discharges.

Tropical Storm Irene was initially seen as a 100-year climate event, then upgraded to a
25-year event when it was recognized as part of the climate change pattern. Nine years
later, not 25, the Christmas storm arrived. Given the growth in knowledge and
information about climate change developed internationally over the past year, it is
reasonable to assume that another major storm, or storms, may arrive sooner than 25 or
even within 9 years from now. The reality of climate change suggests that only by ending
the turbidity problem with the Lower Esopus Creek will responsible reservoir
management result. Solve that problem and the entire Catskills system will benefit.

Ashokan Reservoir Levels. Over the years, NYCDEP’s interest was focused on
maintaining a close-to-100% level of water in the Ashokan Reservoir; NYSDEC did not
object. In more recent years, DEP recognized benefits to maintaining a reservoir level at
90% or less; the level was at 87% when the Christmas storm hit. That benefited the

5Final Scope. . . , 6.
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Lower Esopus Creek communities by avoiding a major Spillway flood in creating a void
in the reservoir to accept the new rainwater. DEP has now proposed fixing the level at
85%, even though no best management practice regarding the Ashokan Reservoir water
levels has ever been established. Drought as well as flooding must be considered in any
climate change prognostications, but for all the scientists know that could be with an
Ashokan limit set at 50% or even less once all aspects are taken into consideration.

Lowering the reservoir level is important to the downstream communities by providing a
cushion to avoid major flooding and property damages caused when the Spillway
overflows. No other barriers or mechanisms to forestall flooding downstream in such a
scenario exists. Injury was added to injury in the months that followed the Christmas
storm. In addition to the personal properties, the recreational, sport, aesthetic, biological
and natural order, as well as the economic values of the Lower Esopus Creek
communities were harmed. Indeed, as the testimony of Dr. Harvey Flad demonstrates, the
community character of Saugerties, its very identity, was harmed.

To maintain a lower reservoir level to provide a cushion for stormwaters in the future,
DEP added “beneficial” releases in the non-storm months, and currently projects a 15
mgd limit on these releases to the Lower Esopus, that is, unless they lose this DEIS bid in
which case all bets are off and it’s a return to major storm events as usual. The
Department threatens to end the beneficial releases as well if they are not sustained in this
DEIS. That’ll show us.

A cursory investigation of the issue suggests that 85% or 90% levels of the Ashokan, or
any lower numbers discussed in the last ten years are more than necessary to protect the
water supply and ensure the delivery of clean drinking water, just as a 15% ceiling on
beneficial releases is less than best for the health of the Lower Esopus Creek and its
communities. Such cruelty has only been inflicted once previously on Ulster County,
when the Ashokan Reservoir was built.

DEP readily acknowledges that the Croton system alone can supply up to 30% of the
city’s demand “during drought conditions.”6 The Department has also reported a 40%
reduction in the city water supply due to leakage prevention and other efficiency
steps—and climate change efficiencies are just getting started in the city. In fact, no study
has been done of just how low the Ashokan can fall without endangering the delivery of
safe and clean water to all DEP customers. Not that Saugerties is recommending very low
levels, but instead of announcing a determination to make such a study, any study, DEP
has threatened to end the “beneficial” releases altogether if its Project Description is not
met following these proceedings.

6Final Scope (marked version), March 017.
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Instead, a healthy release protocol that inflicts no harm on the Lower Esopus Creek
should be written into the IRP and SPDES permit as a good neighbor gesture by DEP,
which has more water than it knows what to do with.

Turbidity. NYCDEP relies upon a narrow characterization of “turbidity” in which its
reliance on the “opaque quality” of the substance hangs the Department on its own
petard.7 This winter the brown waters (their “optical quality”) ended the ice fishing on the
tidal creek. In the spring the “optical quality” of the water ended the trout fishing
upstream just as the new season opened and it was demonstrated by a DEP-supported fish
catch that the Lower Esopus not only has fish (as the locals all knew) but is a
trout-propagating stream. Eagles and osprey seeing spying fish life from the trees of
Esopus Bend Nature Preserve, hampered by the “optical quality” of the brown waters, are
not present when the brown waters flow. Even when the “optical quality” of the water is
not so bad as to blind fish to their prey, predators are harmed by ingesting “organic and
inorganic material and microscopic organisms” in the turbid water.

Stony Point (center foreground, left side) and part of the Cantine Dam impoundment; the tidal Esopus is hidden within
the village in the background and can be seen entering the Hudson River. Esopus Bend Nature Preserve is on the right.

7Final Scope for the Modification of the Catalum SPDES Permit (March 2017), 5, n. 1. “The measurement
of turbidity is a key test of water quality” (Wikipedia). “Turbid” comes from the Latin turba, crowd or
disturbance, turbidity from turbidus, “full of confusion or disorder; troubled, muddy; perplexed, violent. . .
.” (OED) The stream’s turbidity was given by USEPA as the reason for the Lower Esopus Creek classification
as a 303(d) impaired waterbody.
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The emphasis placed on the quality of colloidal clay to remain entrained within the
turbidity and not settle out leaves the notion that no sediment is left by the heavy flows to
the river, but that is wrong. Kayakers as well as scientists have noticed the loss of the
“optical quality” of fish roe when covered by traces of sediment left behind by the turbid
waters, resulting in degraded propagation opportunities for fish species.8

Turbidity inhibits or interrupts almost all human uses of the water—fishing, swimming,
boating and kayaking; economic drivers like boat rentals, fishing guides or bait
merchanting; fine creek-side dining; weddings and other passive streamside uses like the
placid appreciation of attractive rural property, enjoying a beach, waking in the morning
to the calming energies of the natural blue water, and even romance. Patrick Landewe,
the Saugerties Lighthouse Keeper, cogently explains the healthy stream features of water
color in his testimony, the uplifting blue of the natural setting compared with the
depressing brown of the turbidity. Turbidity can be as dangerous for boaters caught
unaware when the fast waters flow toward Cantine Dam as it is for the small and aged
wood turtles swept away in the chaos.

If the dumping of the turbidity is to continue, the length of the Lower Esopus Creek
should be fitted with loud horns or sirens warning stream users of impending discharges.

The notion that turbidity loads on the Lower Esopus is a non-starter because this is the
same water that would have flowed naturally—turbidity and all—from the upper Esopus
Creek is a form of gaslighting. These critics are implying that the Ashokan Reservoir
does not exist, that the DEP’s steady accumulation of these waters in a single holding
tank does not change their nature, that no processing of the water takes place via that
means, and that the release of the water is exactly the same as if it had flowed naturally.
The fallacy in that notion lies in the result, the gross and damaging impacts of the
concentrated turbidity on the downstream. That does not happen naturally.

8Mary McNamara Tashjian, Anne Bloomfield.
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Henry Barclay’s 1827 Iron Works, the first Esopus falls in the background, the Spillway on the left, and a
pedestrian bridge for workers from Dock Street. William Guy Wall (1792-1864) was a pre-Hudson River School
oil painter. (Photo courtesy Chester Hartwell)

Fisheries. When the dark waters come the fishing ends. The rural character of the
environment is dashed into a brown mudbath. Natural habitats are damaged, the pace of
the water pecks away at the shorelines, adding to the turbidity, photosynthesis is inhibited
by the loss of sunlight, the health of invasive species is enhanced, clean water resources
necessary to sustain life dissolve in the brownness and the entire natural process is upset.
Biodiversity is damaged within the stream and for species dependent upon the stream’s
resources.

A management tool of the magnitude needed to evaluate the external impacts of a major,
sustained change in a stream’s flow, content and biota on the fisheries of a 34-mile fresh
water body like the Lower Esopus Creek calls for an evaluation of the physical, chemical,
biological and habitat components of the resource to establish a baseline of water quality
against which the evaluation of the external impacts are measured. Water quality is the
single most important factor in determining a water body’s aesthetics and fish health (as
well as its potability), yet the effect on water quality from non-natural, external,
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anthropogenic-sourced invasives like turbidity complicates as well as informs any
assessment of long-term quality impacts as are needed here. No such preparation has
been undertaken in considering the turbidity impacts of the IRP’s use.

A baseline analysis should include a full chemistry analysis of a range of elements and
conditions, including total dissolved solids. Species composition and the biomass
distribution of aquatic organisms are components of a necessary biological population
survey, yet all that has been offered is a U. S. Geological Survey expert’s experience with
electro-shocking, which demonstrated merely that yes, there are fish in the Lower Esopus
Creek, and in a variety known to be there historically. One small piece of new
information was confirmation that the steam was capable of propagating trout. No
information on numbers on the various species noted, their health, age or impacts on their
size, development process or responses to severe conditions, or numbers overall were
provided, and none of the testing was done during turbid water events.

One might have expected that NYSDEC would have targeted fish studies of this nature to
develop a baseline, yet that did not happen. DEC appeared to support NYCDEP’s implied
notion that no fish impacts resulted from the turbid water discharges. No current state
fisheries experts produced information that addressed significant long-term analyses of
the Lower Esopus fish situation.

Additional examples of how this DEIS is biologically unprepared abound. A habitat
survey (which was not done) should have explored the various types of habitats, slope
measurements, substrates, erosion potential, invertebrate community studies, streambank
groundcover, and riparian vegetation, including a mapping and evaluation of invasives. A
species composition, abundance and relative weight needed to be analyzed before, during
(if possible) and after turbid water events to fully understand the impacts on the fish
populations and other biological parameters.

With a multidimensional view of these biological resources, an analyst might determine
the parameters of the healthy fish species before predicting the impacts on that health of a
major, long-term high turbid waters impact. Dissolved oxygen and temperature profiles,
for example, are important for determining how much space a species needs and has;
ideally, such testing should be done at different times of the year to understand the
impacts of cold and warm water temperatures.

Water quality can vary depending on its visual quality—the “optical quality,” to use the
DEP’s term. Bathymetric surveys can result in contour maps useful in detailing volume
and sludge-depth readings during turbid discharges and in their wake. The amounts and
depths of the turbid water discharges constitute a new kind of tide on a water body that
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has had no experience with tidal flows, yet such flows when occurring elsewhere are
known to influence fish health--what about here?

DEC’s acquiescence in accepting for review a Draft EIS that offers no serious study on
fisheries impacts appears based on no science or objective view—a strange position for
the state’s premier environmental agency.

As Lighthouse Keeper Patrick Landewe describes more fully in his testimony, damages
from the turbid water flows are particularly harmful to the Ulster North Scenic Area of
Statewide Significance, which depends upon “the aesthetic value of the Saugerties
waterfront” and the notion that “any visible degradation of water quality impairs the
scenic beauty.” He calls the DEP to task for “falsely” claiming that the turbidity during a
major flow event falls “within the range and variability of turbidity levels in lower
Esopus Creek streamflow.”

Community-wide damages. NYCDEP seeks to limit the review of consequences of the
turbid water discharges to 500 feet on either side of the Lower Esopus Creek. This is
arbitrary and ill-conceived and ignores the impacts to the larger Lower Esopus Creek
communities’ footprints. That may have been all the work the DEP cared to do on this
topic, but NYSDEC must carefully ensure that all impacts be evaluated within the SEQR
process without regard to arbitrary limitations such as this. How can one measure the
physical space of a community’s damaged character?

The human population--which extends to include visitors and those who enjoy the
National Heritage Area, the National Historic Business District, the several
nationally-recognized properties (including the Saugerties Lighthouse), the public beach
and attractive recreational water body extending for almost two miles behind Cantine
Dam, the popular and easily accessible nature preserve, the spectacular Hudson River
School of Art setting, as well as the natural flow of the community energies that
incorporate these elements in a manner that defines the Lower Esopus Creek as an
essential component of community character—all are harmed by the turbid releases. The
visual richness of the quaint Saugerties historical and cultural themes is so damaged as to
chase the visitors off and harm the community’s economy.

12



The Esopus from the backyard of Nancy Pavay in Lake Katrine (Pavay photo)

A record exists of an active recreational area year-round that drew the entire village to the
Esopus Creek in the nineteenth century. “View from Barclay Heights,” the Charles
Townsend Hudson River School of Art antebellum oil painting, depicts guests from the
boarding house along the Barclay bluffs enjoying the view. On winter weekends,
villagers would fill the ice, couples and whole families in horse sleighs, families out for a
jaunt, races for the daring and youthful, nooks in the backwaters of Barclay’s Cove
visited by sweethearts in horse-and-buggy who sneak off to dally and spoon. All of it
augmented by stalls with refreshments speckled around the ice from Stony Point to the
beach, where groups might tarry and play. This was exactly the setting described by a
former Malden youth who detailed a celebration “fifty years ago,” in 1873, in two letters
to the Saugerties Daily Post in 1923; uptown the celebration continued with tight-rope
walking across Main and Partition, all part of the same party.

The creek in front of Esopus Bend was still the goal for daredevil tobogganers from “the
Lielards” on West Bridge Street and Nanny Goat Hill in those years. After 1929,
townspeople and visitors from all over watched from the new bridge while the Saugerties
Roamers hosted out-of-town hockey teams for matches on the ice; the Roamers captain
was Arthur Richter, the local police chief (and expert sign painter).
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Anecdotes like these and the contributions of a host of colorful characters added over
time to the community character that became Saugerties today. An estimated 10,000
travelers a day (in non-pandemic times) cross Route 9W over the Esopus Creek bridge
and enjoy the spectacular view of the creek and the mountains beyond, virtually the same
view as in the Charles Townsend painting. A rich Hudson Valley art setting is a daily gift
for these visitors, yet all is gone when the blue waters turn to brown. The impact of such
a change on the community psyche is neither artificial or imagined. The creek at
Saugerties has always served a wide audience of tourists, hikers, contemplative walkers,
poets and artists, environmentalists, birders, and nature enthusiasts as well as students.
One of the native sons was Charles Backus, “the Saugerties Bard,” (d. ca.1855) who
recited his repertoire of homemade songs from pennies in the boarding houses of the
Catskills, a popular one being “My Heart’s in Old ‘Sopus Wherever I Go.”

None of that culture can survive the turbid water discharges in such high volumes and
pace.

“Snap the Whip” by Winslow Homer (1836-1910), painted in Hurley. Homer maintained a studio on the second floor of
the Hurley Mountain Inn, very near the Esopus Creek. He was not a Hudson River School artist, however. (Butler
Institute of American Art, Youngstown OH.)

“Community releases.” Saugerties recognizes that benefits accrue to the Lower Esopus
Creek communities in the release of non-turbid, clean, “beneficial” discharges of steady
but significantly low amounts to protect against damages during flooding and arid times
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for the environmental, recreational, aesthetic, agricultural and economic uses of the
creek. Saugerties believes that these “beneficial” releases need to be codified as a
requirement in the Catalum SPDES permit.

Enabling a permanent release program to benefit the Lower Esopus has always been
desirable. The Lower Esopus was listed on DEC’s 303d Priority Waterbodies List (it still
is), in 2009 due to limited water releases coupled with a low gradient passing through
slow-moving waters in some of the LEC, adding to the stress on the water conditions in
the creek. A Draft River Reconnaissance Report by Milone and MacBroom, Inc., echoed
that finding.9 In 2009, the municipal leaders of LEWP recommended “ecosystem-based
management strategies” as those promoted by the NYS Department of State—“focusing
on local factors, recognizing interconnections, using the best available science,
employing measurable objectives, and increasing public involvement.” LEWP suggested
“a science-based evaluation of various potential flow regimes and their relative impact on
ecosystem health indicators in the Lower Esopus Creek.” LEWP concluded its appeal:

“We all must do our part to implement watershed protection strategies for the Esopus
Creek Lower Basin. . . . DEP has a clear role in being a good neighbor for the health of
the Lower Esopus, and DEC has an opportunity to help DEP fulfill that role. Together,
they can evaluate options for planned releases that enhance surface water quality while
continuing to protect drinking water supplies. By jointly addressing the limiting factors
they have a unique opportunity to greatly enhance the function of the Lower Esopus
Creek. LEW respectfully encourages DEC to leverage their authority, resources, and
partnerships on behalf of the health of the Lower Esopus.”

No such evaluation or action were undertaken, and the current situation involving the
industrialization of a beautiful stream in the middle of the Maurice D. Hinchey Heritage
Area has evolved instead, apparently with NYSDEC’s implied consent.10

Esopus Bend Nature Preserve. “If we are going to save environmentalism and the
environment, we must also save an endangered indicated species: the child in nature.”

--Richard Louv, Lost Child in the Woods: Saving Our Children
from Nature-Deficit Disorder

Esopus Bend Nature Preserve is a 161-acre trust created in 2003 by a band of locals led
by Susan Bolitzer and under the trust supervision of The Catskill Center for Conservation
and Development. Years before it became a preserve, for most of the 20th century the
Bend operated as part of the Schroeder family’s large farm which shipped their farm

10 LEWP to Janeway, 2009

9Lower Esopus Waterfront Partnership to Willie Janeway, Regional Director, NYSDEC Region 3. January 2009.
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products daily by their own trucks to markets in New York City. In the 1950s landowners
used jeeps to hunt fox in the vast cornfields of Barclay Heights, yet once the land grew
fallow it reverted more fully to nature and became a haunt for generations of kids
growing in the new bedroom community that Barclay Heights became. The land
developed naturally into a special scenic setting rife with an array of flora and fauna and
an unusual topography. Turkeys nest in the meadow in June. Baby fawn prints dot the
sands along the forest flood plain. Toads grow up here, and the air flits with dragonflies,
butterflies and birds. Eagles and osprey stand on the river birches, watching for prey. Red
foxes patrol the forest, and coyotes feed in the preserve in winter.

Barclay Cove and wetlands; the red Route9W bridge in background.

The preserve is managed and operated by the Esopus Creek Conservancy and conserves
natural landscapes and habitats within the Saugerties Central School district, its unique
location on the edge of the community’s largest residential community creating a natural
playground and classroom for Saugerties children. Every child in the district spends at
least two days learning in this unique environment.

The diversity of the biology of Esopus Bend is echoed in the diversity of the land itself. A
lowland meadows and state-designated wetlands lie in a flood plain to the east. Sloping
forests rim the northern reaches, and a flood plain forest leads to hemlock cover in the
south. The carriage trail lies along a Lower Devonian limestone ridge, and the entire
preserve is interlaced with drainage channels and swales that add to the complexity and
mystery of the natural environment. The shape and diversity of the topography seems to
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echo the twelve-sided carapace of one of its most characteristic inhabitants, the snapping
turtle (Chelydra serpentina), which lives and nests in the wetlands.

The Esopus Bend story is intimately tied with the history of the Saugerties community. In
prehistory, the preserve was populated by a large Native American population whose
maize fields spilled over the bluff into the flatlands of Barclay Heights. The Sawyerkill
watershed was the northernmost footprint of the Lenape band of coastal Algonquians.
Here the young braves came of age, as they still do today. The character of each
succeeding community developed and grew with the Esopus Bend; generations of
children have grown up with this sense of place in their back yards, even before it
became a nature preserve.

A carriage trail along the most prominent rock outcrop was commonly used to enter the
village from the south prior to 1830. The trail led to a scow or rope ferry across the creek
to Stony Point, where wagon wheel cuts into the rock are still visible. A pontoon toll
bridge briefly operated here in 1830-31.

The Schroeder farm produced a wide array of vegetables for the New York City market
through the first half of the twentieth century. Most of the local kids from the village and
Glasco were employed there. Vineyards and fruit trees grew along the Esopus Bend
hillsides, a large tomato field lay on the western slope, corn and wheat grew in the
floodplain, some timber harvesting was done as late as the 1990s, and the vast arable land
of Barclay Heights proliferated with crops. Now, with the agriculture gone and nature
having returned to Esopus Bend, the farm lanes have reverted to the animal routes in a
new web of Esopus Bend trails.

A recommendation by then assemblyman Maurice D. Hinchey led to the designation of
Esopus Cove and part of the meadows as state-protected wetlands in 1982. Supervisor
Greg Helsmoortel and HITS owner Thomas Struzzieri worked out a fair trade
arrangement allowing HITS—the nation’s premier horse-show venue—to use a federal
wetlands in return for saving Esopus Bend for a nature preserve. Since then Susan
Bolitzer and the new preserve community embraced a remarkable aspect to the
Saugerties’ community and character.

The Bend encompasses three dramatic bends along the Lower Esopus Creek, as well as a
long straightaway into the wilderness of the Creek at the rapids, the entire run of the
preserve creating a setting of natural and stark contrast to the turbid waters that run from
the Ashokan. The water has adversely affected the growth and appearance of swales from
the Bend, and has violated virtually every tenet of the Esopus Bend Nature Preserve
Mission Statement:
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"The mission. . .is to conserve significant natural landscapes in the lower Esopus
Creek watershed and in the Saugerties area: by protecting the rural character of
the environment; by conserving and protecting natural habitats; by promoting
biodiversity; and by sharing an appreciation of our natural resources with the
community through public outreach, education and advocacy."

The semi-wild beauty of the Lower Esopus before the Schroeder’s farmed there was not
limited to one side of the creek. In the later nineteenth century Martin Cantine maintained
an attractive evening camp across the creek at the start of the long straightaway to the
rapids for the captains of Saugerties industry to socialize. There was even a bit of a
scandal with the area in the name the locals gave to a local swimming spot at the start of
this straightaway: “the BAB” (or bare-ass beach). The properties upstream from the
Cantine camp accumulated in the mid-20th century as an informal resort area known as
Esopus Creek Road and have grown into a former town neighborhood since the 1960s..

Saugerties Lighthouse and Local Waterfront Revitalization. Renovation of the
Saugerties Lighthouse was part of the Local Waterfront Revitalization Plan (LWRP) of
the Village of Saugerties, leading the way for new tourism opportunities. The Lighthouse
renovation was a major example of the talents of different communities coming together
for a mutual cultural benefit. The labor required expert craftspersons and artisans and
involved the creation of an interior scaffolding and its delivery to the Lighthouse site by
barge, where it was reconstructed inside the building. Walls were deconstructed
brick-by-brick and rebuilt on-site. The pressed-metal crown of the structure was bolted to
the structure in a final celebratory stage and the mariner’s light turned on as a community
bow to the achievement.

The effort was aided by Assemblyman Maurice Hinchey, who ushered through a state
law donating the land to the new conservancy. Vernon Benjamin, his aide, had undertaken
during his work writing the Village LWRP (at the request of Village Mayor Charles
Steele) a study of the Lighthouse potential that included a detailed description of the
underlying lighthouse foundation (derived from U. S. Coast Guard records). The study
later gave the construction team the confidence of knowing that saving the Lighthouse
would work.

Jean Wrolsen, a High Woods artist and popular local columnist, named the Ruth
Reynolds Glunt Nature Conservancy for the wife of the river’s navigational officer
(Chester Glunt). Mrs. Glunt, one of the official photographers of the 1909
Hudson-Champlain Celebration whose collection is at the Hudson River Museum in
Yonkers, saved the Lighthouse from destruction and encouraged Governor Nelson
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Rockefeller to create a commission to protect the Hudson River, of which she became a
member.

The contributions of these various players demonstrated a collective community approach
to a major aesthetic and historic resource that was part of the community character fabric
of Saugerties.

The Village’s LWRP was designed to promote appropriate water-dependent and
water-enhanced uses of the waterfront area. The visual appeal of the water is crucial to
the purpose of the LWRP. In regards to strengthening the economic base of its small
harbor area (Coastal Policy 4), the Village’s LWRP states:

“Particular consideration will be given to the visual appeal and social benefits
which, in turn, can make significant contributions to the generation of tourism.”

Prolonged turbid releases discourage and degrade water-dependent and water-enhanced
uses of the waterfront, to the detriment of tourism, with impacts to the local economy that
extend beyond the duration of turbid releases. If a tourist area develops a reputation for
having unclean water, then people will avoid the area, leading to long-lasting economic
losses. These non-tangible socioeconomic impacts can be difficult to quantify, and, as a
result, the EIS grossly underestimates these impacts.

The turbid waters leaving the tidal Esopus and turning south in the Hudson River, toward the Hudson 7 water plants.
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The following comments by Patrick Landewe, the Saugerties Lighthouse Keeper (which
are included in his testimony as well) explain the importance of visual appeal as a safety
factor as well as important gage of popular interest:

“Visual appeal of the water is often the most important factor considered when
people choose a location for recreation. Visual appeal implies freedom from
visible materials that will settle to form objectionable deposits, objectionable
color, or turbidity. Moreover, safety hazards are associated with turbid water.
Ideally, water at recreation areas should be clear enough for users to estimate
depth and to see subsurface hazards easily. . . . Prolonged turbid releases could
jeopardize the reputation of the Saugerties waterfront as a clean, attractive
recreation area for boating, fishing, swimming, and other water-based activities.
Turbidity could also impact water-enhanced uses such as scenic waterside lodging
and restaurants. The impacts of turbidity may have socioeconomic effects that
extend beyond the actual incidence of turbidity. . . .”

The Esopus Subunit SASS stretches for the entire Hudson River shoreline from Greene
County to Sojourner Truth Park at the Town of Ulster boundary line. The area reaches 1.5
to 2.5 miles from the river and includes both the tidal and part of the “upper creek” to the
village beach. A key theme of the SASS is visual appeal, which Mr. Landewe and Dr.
Flad also expound upon in their testimony.

Adding to Mr. Landewe’s concerns about safety and turbid waters, intervenors have
raised safety issues over the DEP’s failure to give public notice of high-level discharges.
Fishermen, for example, might be abruptly trapped in a fast flow before realizing that the
pace had changed. In the Cantine Dam impoundment a more dangerous safety issue
arises when unannounced high flows appear, potentially carrying boats containing
fishermen or recreational users over the dam. A fisherman, Don Westergard, fell asleep
and was carried over the falls in subtly-high waters in July of 1979, albeit not due to
turbidity discharges by NYCDEP; fortunately, he survived.

Town and Village Comprehensive Plan. The 2007 Town and Village Comprehensive Plan
recently completed a rigorous three-year analysis and was adopted by the Saugerties
Town Board on March 17, 2021.

The community’s special character is at the core of the Saugerties sense of place, as
stated very early in the Town and Village Comprehensive Plan (p. 7):

”Saugerties is in a place blessed by an environment where it is possible to have
the past and the present merged into a plan using the best of both worlds. Its
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historic character and natural setting have already brought about recognition of
its attractiveness to tourists and events producers.”

The community’s historic character is defined in part by the 84 buildings that comprise
its National and State Register-listed Historic District, a 19th century mercantile
architecture that arose in response to the waterfront growth of innovative new
industries that came with the first Industrial Revolution in America. Saugerties became a
“beehive of activity” along the Hudson when an industrialist in the 1820s, Henry Barclay,
created the first iron puddling manufactory in America and the first use of the endless
wire web paper making process in America. Barclay also established the village, then
called Ulster, and was its first president. The Second Industrial Revolution expansion
following the Civil War engendered the rise of a vigorous merchant class. As the
waterfront industries thrived so did the uptown merchant district, the whole community
creating a vigorous village that thrived through the industrial eras and into the IBM
period in the second half of the 20th century. The essential waterfront connection
remained active, expanding again in the late 20th and early 21st centuries following
tourism and small business economic growth spurred by HITS and the HITS expansion
into the waterfront area.  Diamond Mills and Tavern, Krause’s Candy, and Esopus Bend
Nature Preserve are key elements to the tourism growth that now characterizes and
defines the community’s welfare. The Saugerties Lighthouse is one mile (through the
residential village) from both the business and the waterfront districts. 11

This footprint of healthy expansion has been challenged and damaged by the
transformation of the Lower Esopus Creek into a waste channel for the turbid waters of
the Ashokan Reservoir.  A palpable change in the community’s response to its most
scenic aspect, in its very character, has resulted. The sense of place has been irrevocably
damaged.

11 In addition to the “uptown” historic district, the Saugerties Lighthouse (1869), Loerzel Beer Hall (1873),
and Trinity Episcopal Church (1831), all in the village catchment area, are nationally listed, as are at least
three other sites in the township. The Town Historic Preservation Commission’s survey of the town
includes the largest number of old stone houses of any town in New York State. The Lighthouse and Trinity
Church locations are critical to the viewshed of the Lower Esopus Creek in Saugerties.
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The Greek Revival home (1832) of Captain John Field, Lighthouse Drive and the tidal Esopus to the left. Field sailed a
packet sloop carrying goods and cotton from New York to Savannah. He was said to have carried slaves in the hold of
his ship, helping them to freedom in return for work on his house. This was the first leg of the underground railroad in
this part of the Mid-Hudson Valley.

Saugerties responded early and vigorously to the new reality. In 2007, when the first
Comprehensive Plan was approved, the Lower Esopus Watershed Partnership was
created in response to the actions of the NYCDEP increasing the turbid water
dumping—four years before the NYSDEC called the city to task for its turbidity pollution,
a process that through various peregrinations has led to the current DEIS review.

Economic success stories that have centered on the Lower Esopus area include the
Diamond Mills Hotel and Tavern, which opened in 2010 on the former Cantine Mill site
overlooking Cantine Falls on Partition Street (Cantine’s product was coated paper, known
as “the Tiffany of its trade”); Krause’s Candy, a chocolate manufactory of regional
interest; the Saugerties Lighthouse restoration and reuse as a popular overnight visitors
center and its adjoining Ruth Reynolds Glunt Nature Preserve; and Esopus Bend Nature
Preserve, created to avoid an unsightly development after former Assemblyman
Maurice Hinchey (a Saugerties resident) advised the DEC to list its wetlands as
state-protected. A kayak rental business has also thrived, despite being shut down by the
DEP turbid water abuses, and the transformation of the Cantine Dam into hydropower
attempted more than once.
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In addition, the large water impoundment behind Cantine Dam (created in the dramatic
“falling valley” geology typical of many Hudson River estuary tributaries, the fourth dam
since Henry Barclay’s first one in 1832) conveniently divides the Lower Esopus into what
the locals call the “upper creek” and the “lower creek” (or tidal reach). Each of the
sections have their special quality. The “upper creek” has been key to the passive
enjoyment of the scenic water body and its use as a thriving fishery for pan fish and
bass; the lower creek was renowned for years for its smelt and herring, and both for ice
fishing in winter. Both reaches have long histories of recreational uses, including winter
carnivals on the ice in the 19th century (horse carriages and all); power boat racing on
the lower creek in the mid-20th, ice hockey competitions viewed from the new iron
bridge in the 1930s-50s, hideaways or special places for businessmen and community
leaders to enjoy the serenity of the upper creek setting, and, in modern times a pleasant
and aesthetic neighborhood environment.

A local historic district was created by the Village Historic Preservation Board along
Barclay Heights in the Trinity Church area. A painter, Charles Townsend, depicted the
setting in a classic 1851 Hudson River School of Art painting that was displayed in the
National Academy, as were two others of Townsend’s paintings. The Townsend was
gifted by the family to the Village on July 28, 1926, and hung behind the mayor’s desk
until restored in July of 2001 by St. Julian Fishburne; it now hangs in the Village Hall on
Partition Street, almost literally tying in the National Historic District with its stunning
waterfront area.

Elements of this history are included in the early pages of the Comprehensive Plan in its
stated intent to support efforts to strengthen the tourist economy and promote the
unique cultural, historic and natural resources of Saugerties. Every weekend the business
district fills with people young and old who enjoy the foods and shopping and
convenience of the Lower Esopus settings. Many of them explore the beach area as well
as the Ruth Reynolds Glunt Nature Preserve, Saugerties Lighthouse, Esopus Bend Nature
Preserve, and visit and enjoy the Cantine/Veteran Memorial Field Complex (with its
regionally applauded Cantine Baseball Diamond and the popular Kiwanis Ice Arena) and
adjoining HITS (Horse Shows in the Sun) events on the northern end of the village.

HITS has also drawn second-home families whose presence significantly saved the village
restaurant industry and added to the Town tax base. HITS owner Tom Struzzieri
expanded fine cuisine and first-class accommodations into the waterfront area when he
created the Diamond Mills and a “steamboat” events complex at the former Lynch
Marina on the lower creek, each success story noted for their aesthetic contributions to
the area and reliance on historic resources. Both are settings for weddings, although the
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“chocolate waters” made the Cantine Falls an unsightly background for wedding
photographs.

These aesthetic developments were not the aberrational whims of individuals or specific
treasure-seekers, but the natural results of a community’s economic interests just as the
creation of the Barclay Heights development was for the arrival of IBM in the 1950s. The
creek setting was deeply compromised in the wake of hurricane Irene in 2012, when
NYCDEP initiated a three-month long dumping of turbid waters and damaged the
community in a psychological as well as a physical form. A sadness came over Saugerties
in those months, a feeling that the grace and beauty of a special place was compromised
forever.

“Recreation is an open space related land use that is important to the Saugerties
community,” the Town/Village Comprehensive Plan states (p. 12): “. . . This fosters a
strong connection between people and open space and results in greater appreciation of
nature and its process.

Goal #1 of the Town/Village Comprehensive Plan addressed the community’s quality of
life:

“Every resident has a right to live in safety and in beautiful surroundings. In order
to preserve the integrity, stability, health and unique beauty of the community
and the value of the land, Saugerties recognizes the importance of a healthy
environment, farmland and natural resources protection, open space
preservation, and a neighborly atmosphere.” (26)

Sec. 1.9 of the Plan insists that “. . . lead agencies implementing the State Environmental
Quality Review Act (SEQRA)  follow the mandate of New York State Environmental
Conservation Law (NYSECL) Section 617.1(d) to consider social, as well as economic and
environmental factors, produce documents understandable to the general population,
and provide full opportunity for public comments and consideration of project
alternatives that are compatible with the existing community character.”

That is what Saugerties expects of this DEIS process.

Section 4.3 (recommendations under Goal #4: Recreation and Public Open Space) calls
upon the community to “increase access to the Hudson River and Lower Esopus Creek
for boat, canoe, kayak launching and paddle boarding.” 4.6 calls for “a water
access/kayak trail along the Esopus Creek.” Sections 4.4 (a “master plan” for trails,
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sideways and bicycles pathways), 4.7 (“opportunities” for scenic access areas), 4.10
(“development patterns” that encourage walking and bicycling), and 4.11 (increased
access to open space and natural areas) all have applications for improving and
capitalizing on the Lower Esopus Creek settings that do not anticipate or recommend a
return to industrialization.

The Comprehensive Plan committee also included the need for a plan for an Arm of the
Sea Recreation Area (Section 4.12), a reference to the performance center under
development adjoining the small yet attractive Tina Chorvas Waterfront Park on the
lower creek.

Goal #6 (p. 35) Land Use and Development Policies again evokes SEQR in the need to
“balance” the socio-economic and environmental aspects of open space, ensuring (6.7)
that SEQR is used to examine “detailed information on the environmental and
community impacts” of actions and the need to “explore alternatives” in those reviews.
Neither of these strictures are included in the DEIS under consideration.

Natural Resources Protection (Goal #8, pp. 42-43) draws special attention in the
Comprehensive Plan, specifically “areas with unique visual characteristics” (such as the
Lower Esopus Creek corridor). Recommendation 8.8 urges protection of a floodplain’s
flood-carrying function that might damage properties or “shift floodplain boundaries
downstream”—which is a direct consequence of the DEP high-level turbid water
discharges. The water rushes off Cantine Dam and makes a ninety-degree right turn with
such force as to leave sedimentation in front of the Arm of the Sea Theater property.
After the next ninety-degree turn, to the left along residential Lighthouse Drive, the
sedimentation shifts so badly as to prevent boat owners or shore fishermen from using
their waterfronts altogether. No one can fish or launch or even store a boat on the
residential side of the creek anymore, thanks to the NYCDEP.

Recommendation 8.16 of Goal 8 recommends: “Continue participation in the Lower
Esopus Watershed Partnership and the Ashokan Working Group to protect the Lower
Esopus Creek water quality,” which the municipalities have been doing for more than a
dozen years now.

In recommending diversification in its fiscal base, the Plan envisions a community of
“small-scale businesses and other uses that serve local needs and maintain Saugerties
small-town character.” No industrial uses are desired.
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Economic Impacts. The health of the Lower Esopus Creek and its communities derives
in part from the economic benefits related to the Maurice D. Hinchey National Heritage
Area, the beauty and pastoral attractions of the creek settings, and a history of small but
steady and significant reliance on reaping benefits from the asset. These benefits come in
the form of both local and tourism-related activities, including fishing, the recreational
enjoyment of the setting, and small businesses such as B&Bs and the small businesses
that support the industry.

Herring merchants using nets to collect bait for sale to visiting Hudson River striper fishers. The Glasco-Saugerties
stretch is one of the most productive areas for striper fishing, producing state-record sizes over the years.

Specific economic impacts in the Saugerties area include the end of kayak and canoe
opportunities for visitors when the turbid waters come; an extended period of reluctance
to utilize and take advantage of the creek’s largesse because of fear of turbidity or an
expectation that the intermittent practice of their releases has tainted the location as a
worthwhile visitors’ venue; the loss of revenues to operating businesses like Krause’s
Candy, Diamond Mills Inn and Tavern and boat rentals on the tidal Esopus Creek when
the unattractive discharges encourage the abandonment of Saugerties as a worthwhile
venue; a decline in visitors to the Saugerties Lighthouse; the loss of revenues for herring
merchants who net the bait in the tidal Esopus to service striper fishers in the Hudson
River during the spring migrations of anadromous fish; the loss of ice-fishing when the
turbidity roils the waters in the winter months; a general depression to National Historic
Business District shopping due to a loss of visitors; and the degradation of the reputation
of Saugerties as a vibrant river community.
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Property owners who feel aggrieved by the turbid water impacts on their lands see a loss
of assessed value likely in the silting of the creek and loss of fishing and recreational
assets, particularly boating. Certainly the value of their property for resale is oppressed,
they say. This was not an idle stretch of the creek, even after considering the good fishing
that the locals found there. The tidal Esopus was a frequent setting for power boat races
that added to the prestige of the Saugerties Power Boat Association in the 1950s. The
upper creek could accommodate water-skiing and small powered craft use for many
decades, and yielded to kayak and canoe with the changing times of the early 2000s.

Mike Vallarella, whose property is in the remote section of the creek between the rapids
and the Mudderkill, reported spending $3,800 at the spring of 2021 removing debris from
his curve in the creek where heavy flows had carried the detritus of the stream as turbid
offal for dumping. “I had to clean up the debris this spring that accumulated since my last
clean-up in October,” he reported. Paul Economos, a noted trout fisher, noted that he
stopped fishing the Lower Esopus “about ten years ago” out of fear of the impacts of the
turbid waters on the fish he caught. Economos is also a building inspections official who
stated: “A property owner can be fined up to $30,000 a day for contributing clay to the
creek water, but nothing happens to the City of New York.”

Dr. Flad’s extensive inquiry (in separate testimony) into the nature of the community
character impacts relates in greater detail the harm consequent to the collateral damages
the high-level turbid water discharges creates. Even the change in
vocabulary—“chocolate water” and various other chocolate allusions—debased the
community’s reputation for those considering a visit, or a return.

Ecosystem degradation and stream restoration. In 2008, the US Army Corps of
Engineers issued a draft study “to document” the finding that “The Esopus Creek and
Plattekill Creek Watershed has experienced ecosystem degradation and flood damages
due to erosion, sedimentation and bank instability in stream channels” as a result of
nor’easter damages in 2007. The intention was to “establish the scope of the feasibility
phase,” plus find a money support. Similar reports in the past led to the construction of a
flood wall in the 1970s to reduce damages to 60 acres of streambank in Kingston near
Interstate 587 and Route 28 and the addition of 1570 feet of levees and 938 feet of
concrete flood walls and retaining areas in 1978. The overall federal objectives of the
2007 study were “to contribute to national economic development consistent with
protecting the nation’s environment,” and ecosystem restoration.

The public concerns had to do with flooding of the creek (significant storm events
occurred in 2004, 2005 and 2007) “and the associated damages to private and public
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property and infrastructure” and in some cases “the subsidence of property into the
creek,” plus a number of other environmental impacts that impacted “the quality of
habitat for fish.” Then flood related FEMA federal disaster declarations were made from
1996-2007 totaling almost $25 million in damages in Ulster County. This flooding
constituted natural events and were not the direct result of turbid water releases into the
Lower Esopus Creek; that practice began a few years later and led to the Order on
Consent and DEIS currently under review.

No NYSDEP studies accompanied or justified the dumping of the industrial waste water
into the Lower Esopus Creek; the only justification concerned the strictures of the IRP,
which basically told the DEP when to turn the water on. No justifications were given
based on the idea of significantly limiting the amount of turbid water discharged. Yet
streambank erosion, land subsidence and loss of sediment to which the high levels of
turbid water contributed added to the degradation of the watershed and caused damages
to property, fish and biota life, and habitat along the Lower Esopus Creek, and continued
to do so in 2021. The stream channels collected some of this sediment, which reduced the
capacity for habitat repairs from temperatures, depths and low-level sediment discharges
within the Lower Esopus. New floodplain erosion was added to the Lower Esopus Creek,
in the tidal area as well as upstream, that needed to be dredged to restore the natural
habitats; in the instance of erosion in front of the Arm of the Sea site a rock bass
procreation locale was affected, and along the properties of Lighthouse Drive water levels
were reduced so badly as to prevent the docking and use of water craft, fishing and
swimming.

Some USACE work led to the clearing of blockages in the Ulster section of the creek that
had been exacerbating flood damages to property. The potential for flooding was
significantly reduced at the Farm Hub in Hurley by volunteers removed large trees as
well in a 2020 clean-up that freed the stream channel and improved agriculture
production. Continued study was planned to enhance kayak recreation.

NYCDEP must pursue studies and carry out repairs to the habitats and streambanks of the
Lower Esopus Creek to correct the damages the turbid water discharges have caused. The
DEIS study must take into account damaged stream banks, including recommendations
for new floodplains and other steps to improve floodwater retention and restore
floodplain habitat improvements that reduce fragmentation, and creating new wetlands to
protect aquatic habitats and natural flood storage areas. Dredging in sediment buildup
areas, such as the tidal Esopus and the creek in the Kingston area, is necessary to restore
shore areas and properties. All of the necessary steps must be evaluated in a formal
comprehensive approach designed to restore the watershed.
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DEP should pursue best management practices in pursuing these goals, including repair
to tributaries and impacts on bridges and culverts when appropriate. The target should be
to improve ecosystem functions, improved habitats and stable stream banks and
consistent flow, depth and temperature, and enhance community use and appreciation of
their asset—in short, all of the targets that should have been studied before commencing
turbid water discharges into the Lower Esopus Creek. In addition, the impacts on the
communities in the loss of economic benefits and community character degradation also
must be corrected.

This type of expansive study is needed to identify damages created by the fast turbid
water discharges so that repairs can be made at NYSDEP’s expense. The continuation of
turbid water discharges into the Lower Esopus Creek must be discontinued. DEP should
work with Riverkeeper and the other intervenors to adapt an alternative to turbid water
discharges that will protect the Lower Esopus Creek while delivering clean water to its
customers. Consideration should be given to ending the turbid waters at the start, where it
enters the Ashokan Reservoir or originates from the Schoharie watershed if that is
determined to be the cause.

The Esopus and the Lighthouse in the setting that includes the east side historic district, one of the most
important geographies in New York State.
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Mission Statements. New York City deliberately and over a period of months discharges
highly turbid waters into the Lower Esopus Creek in order to “flush” its basin (the
Ashokan Reservoir) of that turbidity. That constitutes an industrial action because
NYCDEP is in the business of delivering clean water to its paying customers and must
disgorge the undesirable aspects of that water, which is a “waste” material.

In my March 3, 2021, oral testimony, I reminded NYSDEC that the first use of the word
“obligation” in the SEQR regulations requires that agencies undertaking an Action need
to ensure that the Action will “protect the environment for the use and enjoyment of this
and all future generations.” NYCDEP, the agency undertaking this Action, violates this
SEQR “obligation” by dumping turbidity-contaminated industrial waste water into the
Lower Esopus Creek.

Deference to NYCDEP had been shown by NYSDEC throughout this process. NYSDEC
avoided terming the violations of the Catalum permit as violations, calling the need for
change a “modification” instead, although the Department’s Fact Sheet detailing the
permit stated that “multiple violations” regarding the permit and compliance items were
“addressed” (DEC term) within the permit’s Schedule of Compliance (SOC). DEC stated
that DEP resolved “the violations of” SOC item “e” (non-structural turbidity reduction
measures) prior to the issuance of Order on Consent D007-0001-11, although the Order
did require “continued implementation of non-structural turbidity measures.” Thus, the
very need to address turbid water releases was limited in an accommodation of state
regulators with city engineers.

DEP’s disdain about the concerns over Lower Esopus Creek impacts imbues its entire
DEIS process. The Department failed to include the Town and Village of Saugerties as
Interested Agencies in its DEIS entitled “Water for the Future Upstate Water Supply
Resilience” completed in September of 2016. The DEIS contained no components
associated with the Lower Esopus Creek, which lies outside the Catskills watershed, even
though its Scope of Work affirmed that the Interim Release Protocol (IRP) allowed for
the control of turbidity (i.e. its ejection from the Reservoir) through the Ashokan Release
(or Waste) Channel. Consequently, the IRP as well as any collateral damages to the
Lower Esopus Creek were not subject to the DEIS review.

One of the shortest sections of the DEIS covers the Project-Wide Assessment: Public
Health. This is where the Applicant goes into detail on the adverse impacts of the Project
Action—but, lo and behold, there were no details. DEP found no significant adverse
impacts in “air quality, water quality, hazardous materials, or noise,” nothing that was
growth inducing, none that involved an irreversible and irretrievable commitment of
resources, indeed, no cumulative impacts at all, and therefore no mitigation was needed.
New infrastructure, such as the Catskills and Delaware interconnection shaft or the
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Catskill Aqueduct Stop Shutter Improvements, actually increased operational efficiency,
all of it causing a reduction in the need for adding aluminum sulfate at Kensico to be
reduced from 48 to 39 days; mirabile dictu, yet the Applicant does not consider impacts
arising from its use of the Release Channel to void the turbid waters. DEP does not
surmise what impact its touted nine-day reduction in alum use at Kensico had on the
turbidity levels in the Ashokan, or whether the Stop Shutter infrastructure improved upon
the reduction of turbidity through more efficient management, or any impacts beneficial
or otherwise on turbidity in the reservoir.

The dumping of the waste water is the industrial piece of the Action, the ridding of the
obnoxious by-product of the clean water production technique used by DEP. Simply
collecting the water and sending it down the Catskill Aqueduct and into the New York
City system does not constitute an industrial act, but when it becomes necessary to purge
that part of the water that is undesirable then the process becomes industrialized.
“Industrial” is also a proper term because of the obnoxious nature of the byproduct itself,
the ugly brown water, fit for neither man nor beast.

Issues that relate to scientific claims or allegations regarding the potential abuse of
natural resources require scientific verification, the thorough study and cost of which
should be borne by the Applicant. DEP fails to offer any science behind its pontifications
about natural resources. Intervenors including scientists and knowledgeable nonprofit
experts seek such data while providing relevant questions regarding their impacts, but do
not get satisfactory responses. Those commenting upon these shortcomings in the DEIS
should not be required to carry out the studies and provide the data that NYCDEP should
be doing in its own DEIS. If their reluctance or disdain prevents them from doing the
work properly, DEC should mandate and manage independent contractors at DEP’s
expense.

DEP fails to live up to the letter of SEQR Part 617 stipulations in numerous ways. The
turbid waste water discharges “substantially” change the uses and “intensity of use” of
the fishery to the point of temporarily disappearing the resource, the loss of which harms
“existing community or neighborhood character” (subsections v and vi) by depriving
other residents, such as eagles, osprey and people, of its use. NYCDEP significantly
failed to honor the SEQR requirement to “analyze the significant adverse impacts and
evaluate all reasonable alternatives” (617.9[1]); the Department has failed at this for the
weakest, meanest reasons of all: cost alone. No studies, no expert opinions, no substantial
reasoning—not even cost-benefit analyses to demonstrate their position that the
alternatives are too expensive to pursue—are provided. These are not topics that the
intervenors need to prove, they are instead properly within the 617.9(1) language that
requires DEP as the Applicant to “analyze” impacts and “evaluate” alternatives.
NYCDEP needs to provide proof to demonstrate the accuracy of their positions, but they
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have not done so. Yet, unless NYSDEC steps in and affirms the DEP responsibility under
617.9(1), because of the narrow interpretation of the Project Description even an
acknowledgement that adverse impacts might exist might be interpreted as necessary. The
approach is facile, disingenuous, cheap and unworthy of a community like New York
City; its beyond forgivable from an environmental perspective. NYSDEC has an
obligation under SEQR to call out these shortcomings and require that they be corrected.

DEP’s no-action scenario is a continuation of the status quo—and even worse, an end to
beneficial releases, an end to these releases being entirely unnecessary under any
scenario. That is simply a mean-spirited threat meant to frighten the Lower Esopus
communities into blindly accepting the current scenario, and is a principle reason why
Saugerties insists that continued and meaningful beneficial releases be codified into the
text of the Catalum permit itself. DEP just cannot be trusted to do the right thing and
continue with the beneficial releases.

The DEIS was ordered by the New York State Department of Environmental
Conservation (NYSDEC or DEC) to consider “modifications” to the permit.
Accommodations by the state agency to the city agency’s requests are unusually prolific
in this document, as was the DEC’s participation in the Ashokan Release Working Group
(ARWG) proceedings over the last ten years. Like turbidity, aluminum sulfate (“alum”) is
a pollutant, yet DEC emphasizes reducing or eliminating that pollutant without
expressing a similar resolve or interest in removing the pollution by turbid waters from
the Lower Esopus Creek. Recommended permit changes are neither corrective of actual
permit operational malfeasance in the use of alum in water entering Kensico Reservoir,
nor in the discharging of large amounts of turbid waters from the Ashokan Reservoir, yet
both are pollutants, albeit of different levels of severity. And actually, DEP is seeking the
continued use of both alum and turbidity discharges as necessary conditions, casually
negating the entire purpose and need for a DEIS, while DEC fails to aggressively seek the
correctives that are necessary to protect the environment and prevent the Maurice D.
Hinchey National Heritage Area from hosting an industrial waste water corridor. By
allowing the violations to continue while this discussion takes place, DEC has acquiesced
in the DEP’s approach.

The Ashokan Release Channel (ARC) is used to discharge industrial level amounts of
turbid water into the Lower Esopus Creek. Here is an instance where simply changing the
name of the thing was sufficient to change its nature, at least for the DEP; another form
of gaslighting. The ARC was created as the Waste Channel for carrying the waste
biproduct of the reservoir’s operations away from its product—clean water—and
discharging it into a channel that leads nowhere in the reservoir management scheme of
operations. Since the turbid target area lies wholly outside the New York City watershed
the city recognizes no Lower Esopus Creek identity in that management scheme, ignoring
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the collateral consequences that the turbidity creates. By allowing that illusion to exist in
a DEIS proceeding, NYSDEC becomes complicit in the pollution.

When created the ARWG was termed the Ashokan “Reservoir” Working Group. DEC
subsequently changed the name to the Ashokan “Release” Working Group, another
example in which the change of the name evoked a kinder and gentler title that helps
NYCDEP to sell its case.

“Clean water” is the overall theme of this entire proceeding, is it not? Clean water for all
of the DEP’s customers, clean water going into the Kensico, clean water for the Lower
Esopus Creek’s natural and human resources, and clean water to beneficially assist the
Lower Esopus communities. None of this can be accomplished in a program that allows
for the dumping of the Ashokan Reservoir’s industrial waste into the Lower Esopus
Creek, yet that’s where we are. The Mission of the NYSDEC is to: “conserve, improve
and protect New York's natural resources and environment and to prevent, abate and
control water, land and air pollution, in order to enhance the health, safety and welfare of
the people of the state and their overall economic and social well-being." Where in that
statement does it say “some of the people”?

The view west from the Hudson River at the Lighthouse.

Conclusions.
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The Town of Saugerties demands and recommendations the following actions regarding
the disposition of this DEIS are:

1. Stop and desist in the discharge of turbid water flows from the Ashokan
Reservoir.

2. Employ a better way to “protect” the Ashokan water supply for the DEP’s
consumers by requiring DEP to adopt an alternative mechanism for cleaning the
reservoir waters of the turbid pollutant, including system-wide filtration if
necessary.

3. Expand the list of alternative solutions by including filtration of the Shandaken
Reservoir, short-term solutions for specific storm events, and non-conventional
ones, including trucking the turbid water if nothing else works.

4. Conduct a comprehensive study detailing impacts of the turbid water discharges
and carry out improvements to the Lower Esopus Creek damaged thereby.

5. Codify into the Catalum permit the contribution of low-level “beneficial” flows to
benefit Lower Esopus Creek communities, including Saugerties.

6. Establish a fund to assist Ulster County and the Lower Esopus communities to
recover from the turbid water impacts and for future protection.

7. Maintain the level of Ashokan Reservoir waters year-round at only what is
maximally needed to ensure the continued availability of sufficient amounts of
clean water to serve DEP customers on a daily basis, or less than 80% capacity.

8. In the event that the resolution of this problem requires the continuation of turbid
water releases, require immediate independent action (beyond DEP’s sole
determination) to determine how to do that without harming downstream
communities or the environment.

9. Interim steps necessary if turbid releases must temporarily continue must include
a warning system for Esopus Creek users to protect them from harm.

10. Cease discharges from the Schoharie watershed before major storm events begin
and at least three months following.
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11. Include both the anticipated or projected impacts of climate change and the
hurricane/tropical storm season in the Conditional Seasonal Storage Objective
(CSSO), and base future decisions on climate change impacts.

12. Identify the practices of DEP to allow for and continue turbid water discharges as
agency mismanagement and save downstream property owners and communities
harmless from damages caused by the mismanagement through fiscal
contributions and long-term support.

13. Protect and compensate downstream property owners from FEMA flood
insurance consequences caused by the mismanagement of the Ashokan Reservoir.

14. Use the changes in the turbid waters practices to secure the removal of the 303(d)
impaired water body designation of the Lower Esopus Creek, so designated by
USEPA because of turbidity.

15. Address all collateral impacts of the turbid water discharges by establishing and
funding a NYCDEP policy that establishes a real and meaningful good neighbor
policy with the Lower Esopus and Hudson 7 communities, their property owners,
and the natural environments that they steward.

Respectfully submitted,

Vernon Benjamin
Special Operations Coordinator
Town of Saugerties
June 16,2021
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